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Ms. Magalie Roman Salas
Secretary, Federal Communication Commission
445 12th Street, S.W.
Washington, DC 20554

Re: Ex Parte Presentati n of Covad Communications Company in CC
Docket No. 00-65 Application by SBC Communications Inc., et.
al. For Provision of In-Region, InterLATA Services in Texas

Dear Ms. Salas,

Last year, the Texas Commission found that SWBT had engaged in several actual
instances of discriminatory conduct in its relationship with CLECs-violations that
ranged from improper communication of customer and collocation information to actual
instances of misconduct. As a result, the Texas Commission in the DSL Arbitration
Award ordered SWBT to put in place several "firewalls" (including the separation of
wholesale and retail employees) that would remedy this conduct.

Earlier this week, in response to a Covad motion, the Texas Arbitration Panel found that
SWBT's firewall plan did not meet the standards of the DSL Arbitration Award and
ordered SWBT to change the plan once again. I This action makes it abundantly clear that
SWBT's compliance with the DSL Arbitration Award remains "a work in progress" and
that interLATA authority should be withheld until SWBT comes to terms with all
relevant legal requirements.

In its Comments and Reply in this proceeding, Covad has stated that SWBT has failed to
implement those firewalls ordered by the Texas Commission. 2 This issue is not new­
Covad raised the same objection in the "first" Texas 271 application this year (CC
Docket No. 00-4). Indeed, SWBT has spent most of this year trying to avoid
implementation of the simple firewall rules ordered by the Texas Commission. SWBT

Implementation ofDocket Nos. 20226 and 20272, Order No. 13 (Tex. P.D.C. June 23, 20(0)
(attached).

See Covad Comments, CC Docket No. 00-65 at 16-17; Covad Reply, CC Docket No. 00-65, at 9-
10.
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originally filed a "plan,,3 on January 14,2000, after SWBT had filed its original FCC
application to the FCC. When Covad and other CLECs called into question SWBT's
non-compliance with this portion of the DSL Arbitration Award, SWBT re-filed its 271
application on April 5, and supplemented its plan on April 14. On April 24, 2000 (prior
to the Texas Commission's comments on SWBT's application) the Arbitration Panel
modified SWBT's plan and required SWBT to file yet another plan on May 1. This
"modified plan" was approved by the Arbitration Panel on May 8, 2000.

As described in Covad's Reply Comments, Covad filed a motion for reconsideration of
the Arbitration Panel's decision on May 12,2000. Along with other issues, Covad
argued that the modified plan was fundamentally flawed because it did not incorporate
the very clear directive from the DSL Arbitration Award that SWBT may no longer
assign employees to both wholesale and retail responsibilities. 4 SWBT replied that the
creation of its advanced services affiliate (ASI) was sufficient to meet these requirements.

The attached decision emphatically states that SWBT's separate affiliate "does not fully
satisfy the concerns in the [DSL Arbitration] Award."s In addition to ordering that
SWBT to separate completely wholesale and retail responsibilities, the Arbitration Panel
also agreed with Covad's objections relating to the sharing of competitor information.6

In addition, in the ongoing DSL collaborative processes in Texas, it was recently revealed
that SWBT was using an unapproved internal technical publication (TP 76860) in its
xDSL loop provisioning activities-despite the requirement of the DSL Arbitration
Award that SWBT only use technical publications that have been approved by the Texas
Commission.? Order No. 13 lists no fewer than twenty-one requests for further
information from SWBT on its use of TP 76860 and related engineering standards. The

SWBT's January 14,2000 filing was in actuality no more than a "draft" letter that it proposed to
send to its employees that reiterated existing corporate policies. Clearly, SWBT's existing policies were
not sufficient to prevent the actual actions uncovered in the DSL Arbitration.

4 See Covad Reply, Attachment 4 (Covad May 12 Motion). The DSL Arbitration Award clearly
states that "SWBT should not be allowed to assign employees to both wholesale and retail
responsibilities ... " DSL Arbitration Award at 61. The Arbitration Panel's decision today stated that this
decision was based on the Panel's finding that "it appeared that members of SWBT's retail teams were
accessing databases that contained information requested by CLECs and SWBT's personnel were assigned
to both retail and wholesale core teams." See Order No. 13 at 3 (attached).

/d. at 2.

6 ld. at 3-4.

DSL Arbitration Award at 39 ("SWBT shall not impose its own standards for provisioning xDSL
services via its own Technical Publications"). The DSL Arbitration Award cites 'lI 63 of the Second
Advanced Wireline Services Order, FCC 98-48, CC Docket No. 98-147 (reI. Mar. 31. 1999). The
Arbitration Panel clearly ruled that "SWBT's Technical Publications must be approved by the [Texas]
Commission prior to use."
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fact that the apparent misuse of unapproved Technical Standards has still not been
definitively resolved clearly shows that SWBT's 271 application is premature.

In addition to resolution of the technical publication issue, the Arbitration Panel ordered
SWBT to file yet another "modified" firewall plan by July 7, 2000. This date is,
ironically, after the FCC's deadline for deciding on the pending application. Given the
fact that SWBT is clearly not in compliance with the DSL Arbitration Award, Covad
cannot see how the Commission can legitimately grant the pending application.

Sincerely,

-.,,----~~...-:z~=:=~.~
Thomas M. Koutsky
Vice President - Regulatory Affairs
Covad Communications Company
600 14th Street, N.W., Suite 750
Washington, DC 20005
Tel: 202-220-0407

cc: Commissioner Legal Advisors
Katherine Brown, Chief of Staff
Larry Strickling, Chief, Common Carrier Bureau
Jessica Rosenworcel, FCC
Jake Jennings, FCC
ITS



rUB~lC UTILITY COMMISSION
•.' -. Fi~lol t_ "',..~- .",

OFTEl(-,S

JUN-23-2000 FRI 01:05 PM COVAD COMMUNICATIONS CO. FAX ~O. 512 502 1777
f~Q"' ,"'(:- aPD FRX MO. I 'J6 7Ue. I

IJOCKET to. 221115 "".',. :' ,

IMPLEMENTATION OF DOCKET J §

NUMSERS 1:022' AND 20272 j §

ORO£ .1'40.13

. ". 1:''''
1.1 r L .. · .~ 11II

P. 02

ORDER GMNlING COVAD's MOTI N TO RECONSIDER ORDER NO. IO~

REQtIllUNG FlJ1'tTHE~ rdODIFlCAT ON TO swaT". MODIFIEf) PLAN TO
ENSlTR£ COMPETITIVE NE LlTY; REQUESTING COMMENT;

REQUESl1NG ADDITIONAL INFO nON REGAIlDJ~GTP 76860 TX~
AND NOTICE f' WOJ\KSHOP

TM Arbi.tration Award (Award)' or rm SWaT to 1:n:8\C "fm;walls" to~~

sWbT's retailllDd whol~5lil\7 digital sub '},er line organizations.2 Tho purpose; of me

"firewalh;" was to restriet the flow of com tilivcly beneficjal infcltnation. sWBT filed

iIi pll1Jl 10 e1l!lUrI! the competItive neu ity ilJId nondiscrimination in th~ use of

competitively relevant information 01'1 J nulU')' 14, 2000.1 SWBT filed adrlilional

infomution ~lating to the plan. IllI rcquc by the AJ-bitntotll, on April 14, 2000. On

April 24, 2000. the ArbilratOR is&ued 0 r No.7. whll:h modific;Q SWBT'~ plan. As

mquiI:d by OIWr NQ. '7, SWBT filed i!s modified plan" on May 1. 2000. 0" May 8,

2(l(X), with the iSSUiUl~ or Order No. lO, the AtbjtrntonJ IIpPtoved SWBT's "modifi~

plan" and ordemd that it be distributed Ie • I rclc;v8n~ employ..c§ immcdialely. Order No.

10 also required SwaT to file an affida 't llffinninf, the distribution of the "modifi,.;d

pl~n" and to rIle revised sac Competition ui~li"es. Oft May 16, 2000. SWBT filed BJ1

I $" ,.,IIi"" 01 RI1)'I1vIu Li"Tu, I..~. P ""iJ""lio~ w EttDblish "" lr1ltrco",,"titNI "frM'l""
",i,h $Durlr"'IIlnJI '.11 TtMl'loDItJt C"mpl:lny. Doc et No. 10'226, Arbitration Award. (Nov. 30. l~); aM.
PelijjoIC 01 Dl~C:A o,lMI,,~jCiJIiDfIS. Inc.. d/bfal'<:OVAD Cornmlflli~rilNLJ Ccml't1"Y fot' Af&lrfdli,,/\ (JJ
/"'.""'''"ltfWfiOlt Rdt«t. Terms. CDttdiliom."" R rftl '" ........s"me"rJ _Ill. S"""tl'_"$t&r>l Btll 7'/"""611#
ComllOny. Dixket No. 20'2.72. Arbiln'lon Awlit'd. QV. ~O, 1999).

1 I>PL~" No, 16, pg. 70.

l swaT'S N()tice of Plan \() Ensure Co "live; N'e;utnJity .lId Nondi&~rimlnation in the Use tlf
Campetiu vel)' ReJeV1n! InfOf11)llrion. Ji&llUlllY 14.
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aftid..vit affirming the distribuuon of me .JOdifieo. plan." On June 2, 2000. SWBT

t¢ql,lCste:<! a week extensiOn 11\ the deadre to file the revjsed SBC Competition

CUldellne~L Tht Mitr.ton !tinted SWB.Js request Olnd the revised snc COMpetitioft
I

Guic\l!lines were filed on June 7,2000. I
I

I
On May 12.2000, Covad filed a m~ion requesting the Arbitrator$. to reeol\sider

Order No. 10. Cov:ad argued that' the "+difiCd plan" did not prevent SWBT from

lIuigning ~mpl~yu! 10 bolh wholesale and_rtail n:sponsibilities. Covad abo explained

that the tenn "Comp4;litor Information" r: ~ .. 1i¢e4 iT' SWBT!l "T1'Iodified plm" did not

include Cue CU!tomer informalion. Tht.fOU' Covill c)',pltlincd. leaving open tho

possi'oilil)' lhlll SWBT could uu CLF.C in! alian to its advantnge. Further, Covnd Wll.$

concc;m~d th~\ 'he "modified plan" did not "elude a delailetl descriptIon of the methoo!>

that SWBT intends to employ to enSUre (the ,gnfidcntialily of CLBC$' competitive:

setlsitive 'nfonnation.

On Misr23. ZOOO, SWPT fil~d IIlal i resp6n$c \b Covlld's mOlion. SWBT argued

thillt Covad lOOk the language in the I\w' out of context, SWBT u:JCrtcd that tho

creation of AdvllJlced Solutions. Inc. (AS is the solution that the Arbitrator.; wamed

when dealing with \;on¢;m& r~81l((1~11& VIIhol ule and ~tail re~pot'lsibiHties.

The At1:litratol'll grant COvad's motifn to reconsider Order No. 10. The creation

of ASI, 15 well as die din:clion to SWBT ofploycd th:U ASI lll'ld SWBT retRiI division!.

arr 10 be lreilted in the &llmC mnnncr ~CLEC5' ill ncc:C55lU)' to ~lIliUr,. .;ompetitive

neutralily. However. it doel: not fully sa 'sry the concerns in the Award. Il was dll~

Arbitrlllors' dcsi~ mat apptopriat! rel:Hi hips within aftd between SWBT and ASI be

clarified through thc "modified plan" tha'·. ~s issued to SWBT's rnlLnagemel'lt employees

ond the revised SBC Competition Guideli~. While the Arbitrators find thlll thcse two

documents help to tn&ure ,ompelitive ne tra1ity witbin SBC, cenain concerns remain
unresolved. and the documt.."n[s must be fu er modified, as outlined in S«lion II of this

Order. ,
!
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[n Qtd~r to fulfill SWBT's obligatio u,..t (onh in Lhe A.... llJ'd, the Arbitte.!or!

order SWBt to incorporate the fOllowing odificlItions into it5 "modified plan," 1'ht

ArbitrlUOn: order SWBT [0 file Ii "f\ll't.hc~ moci.ified plan," or a Bupplement to the

''modified pJaft" dilllributed on Ma)' 15. 2~. no later thnn 3:00 pm, Fridiy, July 7.2000.

r(lf approval.

1. The A:rbi~ttJrs were originally con1mcd .....ith the flow of il'lfonnllion betwun

S\VBT's ~~I and whol!t:ue grOU'llj As clarified in Ihe Award, it appcaRd thl\t

members of SWBT'& retail te were aeCe88in! databases mit contslned

in(OlTnlltion requested by CL:BC5 d SW»T'& per.tOl'll'lel were 898igned to bolh

re~l'.il and wholesale core teams. Th Award expressly SLa~5 that "SWBT Jhould

not ~ allowed. to assign e ployees to both wholesale and RtBolI

relponsibilitic:s...;,4 Morcov~1", (he
t
SBClAMeritech Mer~r Conditions require

sac l"d ASI to abide by the 1'CftTaI Communications C6MmiuiGn's (FCC)

affiliate fUles un(.\er § 272(b), (c). <' ) and (g) of the foderal Tclcx;onummir;;lIItiQn~

Act (FTA).5 Section 2.'72(b){3) RMl ru thAt SBC and ASl"have :separeLe offil:ora,

direcIOB, and employees;' while ilting at armS. Ie1\gth.

Therefore. the Arbitrators ordct WBT to explicill~ st.t~ the reitriction of

aUi~ing employccJ 10 both wholtaalc lind ~t.oiJ rcspO~9ihilitiell in its "funher

modifil!d plan." f

2.

i

The Arbitriitor& COf\CUT with 1Yad'g concern that: the tcnn "Competitor

11'l~lltion" uscd in rhlO ''moditr~ plll1t" clOtt not include CLEC eUltomer

• I\watd .t 61.

I MeI'pt' Conditiol\!, pg. 2.3; TeJr.co mClcions "'t of 1996, ~b. t.. No. 104·1G4. 110 Stll.
56. el'ldifie4 II (7lJ.S.C. om 1S 1el M!tl. (FTA).

I
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infonnation. In the Award. lhel Arbitrll~rl clI.pres.sed eOl'lcerns with the
1

tlcc;esslQility of infonnation thai it any way may advantage SWTtT's retail

advanced llcml;c:> ~B1iOn5 over ~05~ of its competilOf1. The Award went so

far ll.i to e:\plicitly ban SWBT empl yecs from gaining ~cess [0 itlfoml&tion lhlll.

in any way may tlo;ivantase its retail dvanccd services operations over thosc= of its

competiton.6 Tne pOlential for mi$ ~ of competitively smsitille lnfonnlltion was

one o( the cornerstones of lhe Armt lors' rcquitcmcnl that SW9T provide further

~S\lrancc that competitively bene leia! infonnalion is not being pi15licd from

SWB1" 3 nt=lwork proviliioning eratlons 10 its 1't!lail service opcralions.1

TherefOR:. the Arbitrators order SWBT to e;o:p1icitly sla~ 'hal the terTll

"Compelitor lftfonnalion" used in he "modified plan" itH:l~s llny infonniltiQn

received from.- CLEC. Il'ICluding C customer infonn3tion. that if provided to

SWBT'5 retail operalion" or affili+e" ~6uld place SWBT'll retail operationg or

affiliates .Ilt 3. competitive Id-wQntag••

m. MODlFICAT10NS TO S~'S COMPJmTlON GUJDELINF.S

In order to fulfill SWBT's obligQ bnS ll.!I set fonh in the Award, the ArbitralOrS

order sse ([) further revise its Compel! on Guick:linc6. SWBT shall file I modified

varsion of til.; $I;l(; Competition Ouideli no bter thlll\ 3:00 p.m. friday, 1\&1y 7. 2000.

The modified SBC CompWtion GuidtUn shall incOIJIorate the following modifications:

1. The lll.!lt set\lence of Section 3.3. should bE revi~d to Tc;\d: .....(b) ClIllses the

impropor ahAring of QQmpetitivcl $ctuitive busiMS!I infonnalion lnclul1ing. bUl

not limited to. priCing, costs, ope: ing planli, D71r;l custtnrter i1\fonnllltion."

2, Section ~.~.1 t shOUld be momfie in order to clarify Itllt AS[ is included in the

definition of "~ompeli1or .."stQ ers." Therefore. SWBT and ASI may not

• A .....rd a161.

1 Awal'l al '0.
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4.

e~chllnge COmpetitively senshiYc In~lItiOn ellCept lIS nt:CcssAry to llla;omplish

let:ilimate b~in~$s t\"ATlsaetions bel",,~n the two c;ompinici.
I

Section 3.3.15 should be rcVi5Ci£ l~ 4:ll.pJicitly !;tale the restriction or assigning

cmpIQY~$ 1(1 both wl\olcsale llnd trail responsibilities, as Outlined in Section

n(l) of this Order.

I
$cc;tion 3.7.7 shQ\llo be revised IFlate: "I'or example, f1etwotk and olher

personnel involyed in produ\;l ",*vc: ent processes for hcth either rculil~

wholesale offerings may Toquin: cccsa to ;nfomulI:ion that will enable tho

Company ~ devc:l0I'_ .....

IV. COMMENTS REGARDI G MODJlilED FILINGS

C(Jvad ;\no Rhythm'l: UnkG Co

regarding SWBT's tunher modified filifl

2000.

unications (Rhyduns) ma)' £lIe co1Yll'l\ents

no later than 3:00 p.rn.WednesdAy, J\loly 12,

V. REQUESTING ADDm AL INFORMATION REGARDING

TP 6860tJt

ITl order ta consider the approval of Technical publication ('J'P> "/6860 TX. me
Arbitrator5 requi~ sWlsT 10 me Wit foil win! IIdditionol information no later than ~:OO

p.m. Ttlel:da)'. June 27, 2000. The Arbi or& also schedule Aworbhop to discuss: !he 11'

in Sec:tiOl'l VI of this Ordef. I
1. Has 1J> 76860 rx~ allO....ed. by tht PeC?

2. How long, and to what e:~nt. has SWBT utilized TP 76lJ60 TX?

~. Plcasv provide; copi~ of ues 1-1 ofTP76860TK.

4. Pl~$e provido 1110 revisio hilit9IY for Inue$ 1-3 ofTP 16860 T){.

5- Pleue provide cffoctive cs for lSSU4;1I 1·8 of TP 16860 TX.
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Deseribe tht cLEe involve nt in t11~ revisions made to bsue05 1-9 or TP

76860TX, I

PIe.3~C pro~ide a copy of selfl'e TR-NWT-OOO~93.
P1~sc provide Q copy of th c~rrcnt iuuc of Belleo", TR·NWT-000397

and 15$\10:: 2, Ja.nuary 199].

Pleasc provide a ccpy Qf Bel1fMeTR-TSY'{)()()39fl.

Please provide a copy or thlCWTCTlt iuue of Bellcore TR·NWr..ססoo34.

and Is.su~ 2. February 1993,

PIca.'C provide II copy of t eurrent issue of Bcllcorc: TR-INS-QQOJ42.

li'ld Issue 1. February 1991.1
PICllS~ provide. H6PY of 1Tl.60L

Pl~provide II copy l,Ir 1 T1.403.

Please proVide a copy or A I Tl.102.

Please provide a copy of 51 'tU07.

Please provide a (:opy of ~ OIdia OR-253-CCl~.

Flease provide a copy of,.c l;QTdill GR-499-CORE.

Plesse provide copies of al issues ofTP 76625. ineludins revision history

and cff~ivc: difeS.

Has TP 16625 TX been ap ol.'ed by the FCC or thi~ Commission?

How long. and 10 what ell.ttt. hIlS SWBT uhliud TP 766251

Des~~be the cue involv mCnl in tho revisions mllde 1o all issues of 'l1"

7662~.

19.

?o.

2l.

12.

13.

14.

IS.
16.

11,

18.

6.

11.

7.

B.

9.

10,
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VI.

(PrD~tNo, ~04(0). at 9:)0 a.m. on

n. All intercalcd parties MAY pmfile 00

on Monday. July 10. 2000.

; 01'- WORl{SHO'F

or"'~hopl j<'Jil'ltl)' VJith the xDSL worting r:roup

a)'. July IS. 2000. to diU;uu SWBT TP 76860

tl regarding the TP no 111tcrthan HJO p.m.

I
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I
SlCNJ:n AT AUSTIN, TEXAS the~ day of June 2000.

I
i

PUIIrc UTILITY COMMISSION OF TEXAS

~=n.
A ITRATOR

:r"./&.NIE M. MALONE

ITRATOR

Q:JOPDlArbsfl100M2165/0r1b No. 13


